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GRAVES, JUSTICE, FOR THE COURT:

1.  Thisgoped aisesfromthe Circuit Court of Jackson County, Misssdppi. Summary judgment was
granted in favor of Missssppi Insurance Guaranty Assodation, agang Danid Meyers, regarding the
applicability of generd commerad lighility coverage for injuries sudaned in an automobile acadent.
Coverage for bodily injury sustained from the use of an automobile is exduded under the palicy. Meyers
pleaded various theories of negligence preceding the accident as proximately causng his injuries and
damages, and argues that the automobile use exdusion does not goply to bar coverage under those

theories



FACTS
2.  Thisaction arisesfrom an automobile accident. OnJanuary 10, 1995, Danid Meyers, atwenty-
three year dld certified public acocountant, was rendered a quadriplegic as aresult of a callison with a
tractor-traller truck on Highway 63 in Jackson County, Missssippi.  Aswas admitted during the course
of litigation, the driver of the tractor-traller truck improperly turned into Meyers's lane of treffic, thus,
causng the callison.
13.  Thetruck wasdriven by Alvin Clifton (Driver), owned by Brandi and Suzette Trucking Company
(B&S), and operated by Odyssey Sarvices of Missssppi, Inc. (Odyssey) which hired drivers for and
managed B & S strucking operdtions. The driver therefore was an Odyssey employee.
14.  Meyesfiled anegligence action againgt B& S and the driver to recover damages resuliting from
Meyers sinjuries. Through discovery, Meyerslearned that Odyssey hired thedriver inviolaion of itshiring
gandards. Meyersfiled an amended complant againgt Odyssey dleging negligent manegement; falureto
havein placeasafety program; falureto provide or adequetdly provide sefety training to employess falure
to have adequiate hiring procedures and guiddines; and fallureto follow and enforcethe hiring procedures
and guiddines that werein place, dl of which were dleged to have contributed to the proximate cause of
Meyassinjuries
. B & Sand Odyssey each hed an automobile lighility palicy and a generd commercid liability
(GCL) pdlicy covering lighilities for metters other than automobile accidents?
B & Shaditsauto palicy through Cand Insurance Company (Cand), with a $1 million palicy limit, and

a $1million GCL palicy with Aetna. Odyssey had its auto policy with Farmer’s Insurance Exchange

Naturdly, neither of the auto liability policies had any exclusion pertaining to accidents arising
out of the ownership, maintenance, use or entrusment to others of any automobile, since these policies
were specificdly to cover automobile accidents.



(Farmers), with a $500,000 lighility limit per person, and a $1 million GCL palicy with Credit Generd
Insurance Company (Credit Generd).

16. After the suit wasfiled, Odyssey put itsinsurance carriers on notice and demanded adefenseand
indemnity of Meyers s daims. Both B& S and Odyssey were defended by their respective auto liability
cariars, Cand and Farmers, but Aetnaand Credit Generd, the respective GCL carrierstook no action.
7. B& S and Odyssey entered into agreed judgmentswhereby ther lighility for Meyers sinjuriesand
dameges (induding the negligent management of the trucking business) was stipulated and wherein there
was a finding and order of the court adjudicating that B& S and Odyssey were negligent for hiring an
employee who did not qudify for employment with B& S and Odyssey, and whose negligence therefore
was acontributing cause of the accident and Meyers sinjuriesand damages. B& Sand Odyssey assgned
dl damsthat they may have hed againg each other and ther respectiveinsurers, induding Credit Generd
and Aetna, arisng from the subject accident, to Meyers

718.  B&Ssautolidbility insurer, Cand, settled with Meyersand paid its

$1 million palicy limit. B&S and Meyers then entered into an agread judgment for $ 20.5 million, in
exchange for Meyers scovenant not to sue B& Sfor the ba ance but to seek recovery from Aetna, its GCL
carier, indead. Odyssey’s auto liahility carrier, Farmers, dso pad its palicy limits of $500,000; and
Odyssey and Meyers dso consented to an agreed judgment for $20.5 million in exchange for Meyarss
covenant not to sue Odyssey for the balance but to seek recovery from its GCL carrier, Credit Generd.
9. Meyassued Aetng, B&S s GCL, atempting to recover on the baance of the agreed judgment.
Aetnaremoved to federd court, wherein summary judgment was granted initsfavor, the court found thet

the plainlanguage of the GCL palicy’ sauto exdusion preduded any coveragefor the automobile accident.



110. On April 4, 2000, Meyers filed his third amended complant dleging daims agang B& S for
indemnity which were assgned to him by Odyssey; daims againgt Odyssey for indemnity which were
assgned to him by B& S, and daims againg Credit Generd for indemnity and bed faith, which weredso
assgned to him by B& S and Odyssy.
111.  After the third amended complaint was filed, Credit Generd became insolvent.  Pursuant to its
dautory authority under Miss. Code Ann. § 83-11-101 &t s=q., the Mississippi Insurance Guaranty
Assoddion (MIGA) stepped into Credit Generd’ s shoes to the extent of covered dams
112.  MIGA then moved for summary judgment contendiing thet the dlegations of the underlying suit did
not implicate any coverage under the gpplicable Credit Generd palicy due to its auto-exduson dause
MIGA aso contended thet it could nat be lidble for the underlying judgment snce Odyssey’s “persond
lighility is a condition precedent to coverage” and the Covenant Not to Execute entered into between
Meyersand Odyssey erased any persond liahility that Odyssey may havehad. See Jonesv. S. Marine
& Aviation Underwriters, Inc. 888 F.2d 358, 361 (5" Cir. 1989).
113. Meyersresponded to MIGA’s moation arguing thet pursuant to the rule of complaint, coverage of
Meyers s dams under the palicy in question mugt be determined upon the dlegations in the complant.
Am. States Ins. Co. v. Natchez Steam Laundry, 131 F.3d 551 (5" Cir. 1998). Those Specific
dlegations are thet B& S proximatdy caused Meyers sinjuries by failing to:

(1) bhavein place adequate proceduresfor hiring qudified truck drivers;

(2 propely qudify truck driver gpplicants

(3) asessand examinethelevd of knowledge of truck driver gpplicants

(4) increesetheleved of knowledge of employess employed astruck drivers,

(5) obsarve evduate and aritique truck drivers on acontinuing bes's
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(6) hirenew truck driversin accordance with established written requirements;

(7) have an adequate training program;

(8) adequatdy and professondly monitor their drivers development attivities,

(9 bhave an adequate sifety program in place

(10) operate ther trucksin a non-overloaded condition; and

(12) non-negligently perform gratuitous duties.
114. Meyersargued that snce the second and third amended complaintsdleged that B& S negligently
managed and operated itsbusnesscausing injury to Meyers, coveragefor thesedams should beexpressly
found or congtrued under the GCL palicy; and MIGA istherefore not entitled to judgment as ametter of
law.
115. Thetrid court granted summary judgment for MIGA, finding, asametter of law, that no coverage
exiged under the GCL palicy duetoitsauto-exdusondause. Thetrid court then dedined to addressthe
“condition precedent” issue, finding it mooat due to summary judgment. Meyers gopeded, assarting thet
summary judgment for MIGA was improper.
116. Spedficdly, the issues before this Court are whether the auto-excdlusion contained in the GCL
policy exduded coverage of Meyers's dams of negligent management and negligent hiring; and if o,
whether the GCL carrier, Credit Generd/MIGA, was obligated to defend and indemnify Odyssey againgt
B& S contractud dams of indemnity which were assgned to Meyers, and whether Generd Credit/MIGA
engaged in bed faith for falure to defend and indemnify Odyssey and refusing to pay Meyers sdams

STANDARD OF REVIEW

117.  1tiswel-sdtled that the condruction and gpplication of insurance contract provisons present

questions of law which this Court reviews de novo. Radmann v. Truck Ins.



Exchange, 660 So.2d 975, 977 (Miss 1995). Equdly wdl-settled isthet this Court reviews summary
judgment rulings de novo. Miller v. Meeks, 762 So. 2d 302, 304 (Miss. 2000).
718. A summary judgment mationisproperly granted when no genuineissues of maerid fact exis; and
the moving party isentitled to judgment as a matter of law. M.R.C.P. 56(c); Miller, 762 So.2d at 304.
The moving party hasthe burden of demondrating thet no genuineissuesof materid fact exist and the court
mud review dl evidentiary matters before it in the light mogt favorable to the non-moving party. 1 d. “An
issue of fact may be present where there is more than one reasonable interpretation of undisputed
tedimony, where materidly different but reasonable inferences may be drawn from uncontradicted
evidentiary facts, or when the purported establishment of the facts has been aufficiently incomplete or
inadequate thet the trid judge cannot say with reasonable confidence thet the full facts of the matter have
been disdlosed. 1d. a 305 (citing Dennisv. Searle, 457 So. 2d 941, 944 (Miss. 1984),
ANALYSS
a. Does a GCL policy exclusion for bodily injury “arising out of the
owner ship, maintenance, useor entrustment to othersof any. . .auto” bar
recoverywherenegligenceprior totheaccident isalleged asproximately
causing the accident and resulting injury?
119. Thepresent GCL palicy provides coveragefor bodily injury damages but exdudes such coverage
for damagesaisng out of the use of an automobile. Meyers contendsthat the theories of liability assarted,
negligent hiring and fallure to mantain adeguiate ety programs dlow recovery under the GCL for auto
acadent injuries despite this auto-exdusion. The exdusion spedificaly provides
This insurance does not gpply to “bodily injury’ or ‘property damage arisng out of the
ownership, mantenance, use or entrusment to othersof any arcraft, ‘auto’ or water craft,

owned or operated by or rented or loaned to any insured. Use indudes operation and
loading or unloading.



The paolicy defines an automabile as any “land mator vehide, traller or semi-traler for trave on public
roads.” Thereisno question that the tractor-trailer truck involved in the present case is an automobile.
Thereisdso no question that Meyerswould not have been injured but for the collision between the truck
and hisvehide.
120. Coverage under a GCL policy with an auto-exdusion for injuries arising out of the use of an
automohile “should not vary depending upon the theories of liability assated.” Titan Indem. Co. v.
Estes, 825 So. 2d 651, 656 (Miss. 2000). InTitan, firefighterswerein route to ahousefire Thefire
engine, baing driven by the Company Captain, callided with acar in anintersection killing both of thecar’s
passengers. Immediady preceding the callison, the Captainwastwicewarned by afdlow firefighter riding
shotgun that the car was gpproaching and thet the Captain needed to sop. Hefailed to stop, however,
until it wastoo late. A blood test performed on the Captain indicated the presence of drugs and acohal.
Fantiffs sought coverage in awrongful desth action under the aity’s GCL palicy, which asin the presant
caxe, contained an auto exdusion barring coverage for bodily injury resulting from the entrustmernt,
maintenance, or use of an automobile. Flaintiffs argued they had asserted other proximete causes which
were not exduded, particularly, falure to train and negligent breech of duty to prevent the Captain from
operating thefire-engine under the influence of drugsand dcohal. Plantiffsargued thet those causeswere
not so intertwined with the use or maintenance of the fire trudk to fal within the auto exdusion.
121.  ThisCourt reasoned thet the family in Titan “would not have been damaged but for the collison
betweenthefire engineand [the ca]. . . Therefore, given the dear and unambiguous language of the auto
exdusion, the Court finds that the auto exdusion fored oses coverage under the policy.” 1d.
22. Warren ex rel. Warren v. United States Fidelity & Guaranty Co., 797 So.2d 1043
(Miss. Ct. App. 2001), held thet under ahomeowne’ s palicy with asmilar auto exduson, no coverage
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exiged for injuriesresuiting from an auto accident, even though the plaintiff dleged * negligent entrusment”
of the automahbile and “negligent supervison” of its unlicenced driver2 The auto exdudonin Warren

provided asfalows

Personal Liability and Coverage and M edical Paymentsto Others do not
aoply to "bodily injury” or "property damege...."

Arigng out of:

(1) The ownership, maintenance, use, loading or unloading of mator vehides or dl other
moatorized land conveyances, induding tralers, owned or operated by or rented or loaned
toan"insured”;

(2) The entrusment by an "insured” of a motor vehide or any other motorized land
conveyance to any person; or

(3 Vicaious lidhility, whether or not gatutorily imposed, for the actions of achild

or minor usng a conveyance exduded in paragraph (2) or (2) above.

123. The plaintiff contended thet the theories of lidhility asserted, negligent entrusment and negligent
upervigon, dlowed recovery despitetheauto excluson. Thecourt reaiteraied, however, that “[tjhe USF
& G palicy exdudes persond injuries‘ arigng out of the ownership, maintenance, use or entrusment to

others of any arcraft, ‘auto,” snowmohbile or traller desgn for use therewith, or water craft owned or

operated by, or rented, leased or loaned toany insured.” 1d. TheWarren court Sated that “asserting

’The facts of Warren are asfollows. Fifteen-year-old Daniel Shields spent a Friday night with
his grandparents, Margaret and Jack Glascoe, a their home in Jackson. On the following morning,
Daniel, who had received his learners permit approximately thirty days before, drove Margaret to
Y azoo City in Jack's automobile. On the return trip, Danid collided with a vehicle driven by Lincoln
Warren, Sr. Warren was serioudy injured, and the Glascoes automobile insurance did not fully
compensate him. Warren sued American Family Home Insurance Company (American Family) which
had issued a homeowners insurance policy to the Glascoes. Warren aso sued United States Fiddity &
Guaranty Company (USF & G) which had issued a generd insurance policy to Jack Glascoe d/b/a
Glascoe Corner Grocery. Warren theorized that the Glascoes were negligent for entrusting their vehicle
to their grandson and that they were negligent in supervising their grandson.  Thetrid court granted
summary judgment to American Family and USF & G, finding that their repective policies excluded
damages for injuries arising from the Glascoes ownership of amotor vehicle.



a different theory of lighility, eg., negligent supervison, srains the dear languege of the exduson;” it
would not therefore condrue the palicy in a* convoluted manner.” 1d.
124. Addtiondly, MIGA dtes Love ex rel. Smith v. McDonough, 758 F. Supp. 397 (SD.
Miss), aff’d mem. 947 F.2d 1486 (5th Cir. 1991), inwhich thedidrict court ruled that the insured's
daughter, who was an insured under the palicy in question, was "usng' the motor vehide at the time of
the collison for purposes of the automobile exduson from thehomeowner'spalicy and thet the palicy did
not provide coverage for dams basad on negligent entrustment, negligent supervison, and datutory
lighility of theinsured. 1d. Thepalicy in Love exduded lidhility coverage for "bodily injury or property
damege . . . aisgng out of the ownership, maintenance, use, loading or unloading of . . . amator vehide
owned or operated by, or rented or loaned to any insured. 758 F.Supp. a 399.
125. TheLove court’sframing of theissueisworthy of repeating here
Thereisonedient questionthat isthekey to determining whether coverage[for negligent
Upavidon| isprovided by polidesusng exdusonsworded asthe one beforethe Court.
Did the plaintiff's injuries arise out of the use or ownership of an automohbile by an
insured? If they did, then there is no coverage under the palicy. The Supreme Court of
Missssppi has mede its podition dear thet it will not recognize " srained interpretations’
of policiesin order to cregte otherwise nonexistent coverage.
Id. a 402. The Love court adopted the rationde of numerous other courts which view negligant
entrudment and negligent supervison as Synonymous terms when interpreting Smilar policy exdusons
Id. The Love court reasoned that "These courts recognize that the exdusion gpplies to a speaific
indrumentdity, namdy an automobile, rather then atheory of recovery." 1d. (dtingN. I ns. Co. of New

York v. Ekstrom, 784 P.2d 320 (Colo. 1989)). The Love court conduded thet "[g]ssarting adifferent

theory of lighility to perform an end-run around the exduson srains the dear and unambiguous language



of the provison out of dl bounds and this the court refuses to do. Application of the exdusion is not
dependent on the theory of lighility assarted.” Love, 758 F. Supp. at 402.

126. The contralling case law in Missssppi is dear: dams of negligent entrusiment, negligent
upervigon, and falureto tran will not be recognized asindependent acts of negligence sufficient to alow
coverage under insurance palides, whether homeownersor GCL palicies, with an auto-exduson where
the damages arise out of the use of an automobile More broadly, gpplication of the exduson is not
dependent on the theory of ligbility asserted. 1d.; Titan, 825 So.2d at 656

127. Meyersfirg assarts that the gpplicable case lawisdiginguishablefrom the presant onthe begs
of palicy types Wefind tha Meyes s attempted distinction between palidies is without merit. While
Love and War ren involved homeownerspaliceswith an auto-exduson, Titan involved aGCL palicy
withan auto exdluson, asin the present case. Moreover, if any distinction could be mede, the contralling
factor is not the type of palicy, but the auto- exdusion in the palicy, whichin both the authoritetive cases
and the present case are subgtantively identical.

128. A mgority of those courts which have addressad the quedtion of whether a daim of negligent
hiring, retention, and supervison fitswithin the palicy exdusions where the accident complained of isan
automobile acadent, have found that the policy exdusion gopliesto bar coverage. Marquis v. State
Farm Fire & Cas. Co., 961 P.2d 1213, 1226 (Kan. 1998) ( Larson, J,, concurring & dissenting)
(ating Alfa Mut. Ins. Co. v. Jones, 555 So.2d 77 (Ala1989); Jonesv. Horace Mann Ins. Co.,
937 P.2d 1360 (Alaska 1997); Nat’'| Am. Ins. Co. v. Coburn, 209 Cd.App.3d 914, 257 Cd.Rptr.
591 (1989); Cesarini v. Am. Druggist I ns. Co., 463 S0.2d 451 (Ha Digt. Ct. App. 1985); Allstate

Ins. Co. v. Pruitt, 177 Ill.App.3d 407, 126 Ill.Dec. 716, 532 N.E.2d 401 (Ill. App. Ct. 1988);
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Mahlum v. Baker, 639 So.2d 820 (La. Ct. App. 1994); Am. Universal Ins. Co. v. Cummings,
475A.2d 1136 (Me. 1984);N. Assur. Co. v. EDP Floorsinc., 311 Md. 217,533 A.2d 682 (1987);
Gorzen v. Westfield I ns. Co., 207 Mich. App. 575, 526 N.W.2d 43 (1994); Citizens Sec. Mut.
Ins. v. Levinson, 445 N.W.2d 585 (Minn. Ct. App. 1989); A.J. Cameron Sod Farms, Inc. v.
Cont'l Ins. Co., 142 N.H. 275, 700 A.2d 290 (1997); Daus v. Marble, 270 N.J.Super. 241, 636
A.2d 1091 (1994); Phillipsv. Estate of Greenfield, 859 P.2d 1101 (Okla1993); Farmersins.
Group v. Nelsen, 78 Or.App. 213, 715 P.2d 492 (1986); Great Cent. I ns. Co. v. Roemmich, 291
N.W.2d 772 (SD. 1980); Taylor v. Am. Fire & Cas. Co., 925 P.2d 1279 (Utah Ct. App. 1996);
Bankert ex rel. Habush v. Threshermen's Mut. Ins. Co., 110 Wis.2d 469, 329 N.W.2d 150
(1983). AsJdudtice Larson of the Kansas Supreme Court has pointed out, “[t]he theory of these cases,
asdatedin American Universal Ins. Co. v. Cummings, isthet the motor vehide exdudon is‘not
basad upon the theory of lidhility inherent in adam. Rather, the palicy issaid to not goply to any dam
regardless of thetheory of ligbility when thet daimisfor bodily injury arigng out of operation of any motor
vehide owned by theinsured.” Marquis, 961 P.2d a 1226 (Larson, J., concurring & dissenting).

129. Wefind paticulaly indructive Travelers I ndemnity Co. v. Citgo Petroleum Corp., 166

F.3d 761 (5" Cir. 1999), in which the Fifth Circuit held that, under Texas law, adaim agang a
petroleun franchiser for negligently overseaing the franchisegs drivers, one of whom wasinvolved in a
fatd auto accident on thejob thusresulting in the suit, was subject to the auto-exdusion, even though the
franchiser did not own or operate franchised's truck involved in the accident. The amended complaint
accused thefranchiser of (1) improperly checking on the qudifications of thefranchisee s drivers, (2) not

enforang the same sefety Sandards on those drivers that it gpplied to its own fleets when it handled
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ddivery to franchisees and (3) continuing to ddiver petroleum and dlowing the franchisee access to its
fadlities dthough knowing its drivers were incompetent. The court found thet the franchiser's dleged
negligencewas not a cause independent of the franchiseg's negligence Snce no lawsLit would have arisen
without the driver's negligence

130. TheTravelers court sated thet the underlying complant did not alege “some kind of aodract
psychic harm tracegble to the franchiser’'s fallure to follow datutory and company polides in those
respects, it argued thet the fallure was acause of the truck's being improperly operated by the driver and
thus, a cause of theaccident and resultant injury.” 1d. & 770-71. The court reasoned that the “fact thet
the dleged wrongs with which the plaintiff’s pleadings charged the franchiser do nat directly indude its
ownership, maintenance, use, or entrustment of thetruck doesnot mean that the damages sought by those
pleadings do not arise out of the Franchiseg' sownership, use, maintenance, or entrustment of thetruck.”

Id.

131. Inthepresant case, dthough Meyersdid not plead negligent entrustment or supervison, theinjury
for which damages are sought arose outt of and would not have occurred but for the use of thetruck. We

find thisis the essence of what Titan sandsfor.
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132. Thepresant palicy dearly gopliesto bodily injury daims?® but not to daims rdating to the use of

an automobile dleged as causing the bodily injury.
CONCLUSION

133. ThisCourt isacutdy aware of the grave injuries which Meyers mus endurefor theremainder of
hislife, and the fact thet the insurance palicesin this case were

inadequate to compensate him. Unfortunatdly, the law does not alow any compensation under the GCL
palicy. Wecondudethat under Titan, Love, and Warren, Meye's isungbleto recover for his injury
under the GCL palicy snce (1) hisdamages would not have arisen but for the auto accident, and (2) the
GCL palicy dearly exdudes coverage for injury arisng from an automobile accident.

134. Thetrid judgedid nat er in granting summeary judgment for MIGA. MIGA, dandingintheshoes
of the GCL carier, has no duty to pay the judgment, or otherwise defend or indemnify in this case due
to the auto-exduson. Given this condusion, we do not address Meyerss remaining issues regarding
indemnification and bed faith.

1135. Thejudgment of thetrid court is afirmed.

136. AFFIRMED.

3The present policy provides:

a We [Credit Generd] will pay those sums that the insured becomes legdly obligated to
pay as damages because of ‘bodily injury’ or ‘property damage to which thisinsurance
applies. . .

b. Thisinsurance appliesto ‘bodily injury’ or ‘ property damage only if:

(1) The *bodily injury’ or ‘ property damage’ is caused by an ‘occurrence’ that takes
place in the ‘ coverage territory’; and
(2) The ‘bodily injury’ or ‘property damage occurs during the policy period.’

13



PITTMAN,CJ.,,.SMITH,P.J.,WALLER,COBBAND CARLSON,JJ.,CONCUR.
McRAE,P.J.,DISSENTSWITH SEPARATEWRITTENOPINIONJOINEDBY EASLEY,
J.DIAZ, J.,NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:

137.  Public policy demands thet we not dlow exdusonsthet of coveragefor acts independent of the
insured's driving avehide. The theory of lighility assarted should govern whether coverage exigsin this
ca Where an insurance palicy seeks to exdude coverage for an accident arising out of the use of an
automohbile, coverage should ill befound if thetheory of lighility would establish negligenceindependent
of theuse of theautomobile, which negligenceisdearly covered under the present palicy. Meyers sproof
of independent acts of negligence as the cause in fact of the injury should be tried before a jury.
Accordingly, | dissent.

138. Inthiscase, Meyers hasdleged that B & Sengaged in numerous actsof negligence contributing
to and resuting in the accident.* These dlegations of negligence are separate and digtinct from the auto

use itsdf and are not exduded by the palicy language. It makes no difference that the accident was

4 The specific dlegations are that B & S proximately caused Meyersinjuries by failing to:
(1) have in place adequate procedures for hiring qualified truck drivers,

(2) properly qudify truck driver gpplicants;

(3) assess and examine the level of knowledge of truck driver gpplicants,

(4) increase the level of knowledge of employees employed astruck drivers,
(5) observe, evduate and critique truck drivers on a continuing basis,

(6) hire new truck drivers in accordance with established written requirements;
(7) have an adequate training program,

(8) adequately and professondly monitor their drivers development activities,
(9) have an adequate safety program in place

(10) operate their trucks in a non-overloaded condition; and

(112) to non-negligently perform gratuitous duties.

14



causdly rdated to the use of an automohile because the theory of lidhility is the independent negligence
of the owner and operaing company.

139. ThisCourtshadinginTitan Indemnity Co. v. Estes, that coverageunder aGCL withanauto-
exduson*“should not vary depending upon thetheories of lighility assarted.” istoo broad. 825 So. 2d 651
(Miss. 2000) Thisholding arose exdusivdy from dlegaions of negligent entrustment and failure
totrain. The presant dlegations are different thanthosein Titan. Nonethdess, Titan captures any
act of negligence contributing toinjuriesand damegesresuiting from theuse of anautomaohile, eventhough
the cause in fact, whichis a quedion for the jury, could indesd be negligent training, or afalureto tran,
or negligencein hiring, falure to mantain adeguate sefety programs, or any other legdly recognized act
of negligence. The problem ariseswhen insurance companiesvidlate public palicy and exdude coverage
when you have negligent entrusment of parental contraction to be reponsble for minors fifteen to
seventeen years of age or agency and principd reaionship. These are dl independent acts done prior
totheuseof avehidebut aredl synonymouswiththevehide Thesetheoriesand actsareexduded under
the automohbile palicy and should be covered ether under the automohile policy or under a generd
commerdd lighility palicy. Public palicy demandsthat these types of exdusions should be voided.
1740. Contrary to Titan, other jurisdictions have held that a policy exdusion for the operdtion of a
vehideisnat goplicable where the asserted negligence or causein fact of theinjuriesisindependent of the
vehid€e soperation. Thefocusison thetheory of lighility rather than the actud cause of theaccident. See,

e.g., Marquisv. StateFarmFire& Cas. Co., 961 P.2d 1213 (Kan. 1998) (holding that daims of
negligant hiring, retention, or supervison did not predude recovery for injuries sudtained in an auto

acaident under an auto exdusion dause s ncethosetheories established negligenceindependent of theuse
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of the automohile); Smith v. USAA Cas. Ins. Co., 532 So.2d 1171, 1174 (La Ct. App. 1989)
(hadingthet Louisanalaw providescoveragewheretheinsured sact isaresult of negligenceindependent
of theuse of the vehide, even though such use may be concurrent with the use of thevehide); Wor cester
Mut. Ins. Co. v. Marnell, 398 Mass. 240, 496 N.E. 2d 158 (1986) (holding that dams of negligent
entrustment and supervison did not preclude recovery for injuries sustained in an automohbile accident
under an auto exduson dause snce, in this case, the negligent supervison of the insured’'s son dlowed

him to become intoxicated and thet thisintoxication was independent of his use of the vehide).

141. InLeJeunev. Allstate | nsurance Co., 365 S0.2d 471 (La 1978), for example, anindividud

was killed inan auto accident involving afunerd heerseinwhich hewasriding asapassange. A sheiff's
deputy wasleading thefunerd procession a thetimethrough ahighway intersection Thehearsefaledto
stop at aflashing light and callided with another car. The deputy, however, did not securetheintersection
as he was required to do in order thet the processon could safdy cross. The sheriff's office and its
generd professiond liahility insurer were sued. The palicy in thet case hed the same auto exdusion asin
the present case. But the L ouisiana Supreme Court held thet “ the deputy’s negligence was acause-in-fact

of the accident and that the exdusionary provisonswereingpplicable” 1d. a 479. The court Sated:

An exdusondauseinalighility palicy isdrictly condrued againg theinsurer and
in favor of coverage, if morethan oneinterpretation is possble. Consonant with
thisprinciple, the decisions we could find hold that, where the automobile use
exduson dause is sought to be gpplied s0 as to avoid coverage for injuries
othewise covered by a generd liahility policy, the exduson dause does not
aoply wheretheinsured'sact isaresult of negligenceindependent of, eventhough
concurring with his use of an automobile”

|d. a 479 (atations omitted). Equaly commandingistheressoning of Centermark Properties, Inc.
v. Homel ndemnity Co., 897 SW.2d 98 (Mo. Ct. App. 1995), in which the court found that the auto

exdudon did not gpply to  negligent supervison, hiring, and training. The court reasoned thet one
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proximate cause may have been the automobile use, a concurrent cause may have been negligence in
upervisng and training employees. The court found thet the insurance company was obligated to defend

and indemnify because one of the causes dleged was covered by the palicy. The court Sated:

We nesd not reach theissue of whether thewording of theexdusonary dausewas meant
to goply to the use or operation of a vehide without permisson or authorization of the
insured. Insteed, we find coverage based on the fact that there are dlegations of

negligence that gppear independent of ownership, maintenance, operation, or use of an
automobile-that is, that Centermark faled to comply with st procedures for
goprehending, subduing, and contralling third parties and persons suspected of aimind
activity and it failed to have proper and adegueate hiring practicesand training policesand
programs for its security officers . . while one proximate cause of the damage may have
been the use of an automobile owned by Centermark, which was dearly exduded from
coverage, aconcurrent cause may have been Centermark’s negligencein supervisng and
training employees, a covered risk..

Id. a 101. Thecoourt reasoned that inacasein which negligent hiring and training are dleged asthereby
resulting in an impermissible use of the vehide causng the badily injury, the “owner ship or use of an
automobile is incidental, not an essatid dement of the negligencedam.”  1d. a 103 (empheds
added).

142.  Inmaking a coverage determination one has to look at the facts and the asserted theories of
ligility. For example, on negligent entrustment if the owner of the vehide knowingly gives avehideto
someone who is incompetent to drive and trugts him with it, thet independent act may then cause the
accident that occurs or may be a contributing cause of the accident; however, snce the owner was not
driving naither ligaility policy or automoakile palicy will cover the owner'snegligence. If the owner dlows
someone to drive knowing that the brakes are bad and this causes or contributes to an accident; the
owner's negligence under the mgority decigon is nat covered under ether the automobile or generd
lidhility policy. If under aprincipa or agent, the prindipd is not covered under an automobile or generd

lighility palicy Snce the principa was nat driving the vehide and the automobile exduson predudes the
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gened lighility coverage. Findly, a parent who sgnsfor aminor to obtain adriver'slicense between the
ages of fifteen and seventeen yearsold agreesto be responsible for any negligence of the minor's use of
thevehide. Agan, nather the automokbile palicy nor the homeowner's generd lichility policy will cover
the parent under the mgority's opinion.

143. A reasonadleinterpretation of these decis onsisthe auto-use exdusion should not goply whenthe
negligence or causeinfact of theinjuriesis independent of the vehide use, or wherethe vehide useis
incdentd to the negligencedam, espeddly when negligent hiring or training are dleged asin the presant
case. Titan and the precedents upon which it rdies do not contain any legd andyss thet judifies the
denid of Meyerssdams. Summary judgment should have been denied; and therefore, | would reverse

the drcuit court's judgment and remand thiscasefor trid.  Accordingly, | dissent.

EASLEY, J., JOINSTHISOPINION.
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